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MVEMORANDUM OPI NI ON

GALE, Judge: Pursuant to section 6330(d)(1),! petitioner
seeks review of respondent’s determnation to maintain a lien

Wi th respect to petitioner’s unpaid incone tax for 1999. Pendi ng

Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as in effect for the rel evant
periods, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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before us are respondent’s notion for sunmary judgnent (notion)
and petitioner’s notion for summary judgnent? (cross-notion)
under Rule 121. For the reasons set forth below, we shall grant
respondent’s notion and deny petitioner’s cross-notion.

Backqgr ound?

At the tinme of filing the petition, petitioner resided in
New Hanpshire.

Petitioner did not tinely file an inconme tax return for
taxabl e year 1999. On April 16, 2003, respondent nmuail ed
petitioner a statutory notice of deficiency for 1999, which
petitioner received. In response to the notice, on June 16,
2003, petitioner submtted a Form 1040, U.S. Individual Incone
Tax Return, for 1999 in which he reported tax liability of
$90, 519. 56 and a bal ance due of $81, 625.32. Petitioner did not
pay the bal ance reported as due. On August 25, 2003, respondent
assessed the $90,519.56 tax liability petitioner reported as due,

as well as additions to tax for failure to pay estimated tax of

2Petitioner’s cross-notion does not specifically seek
removal of the lien. |Instead, petitioner requests that his
previously rejected offer-in-conprom se be accepted. Since
acceptance of petitioner’s offer-in-conprom se would elimnate
the liability giving rise to the lien, we treat his notion as
seeking elimnation of the lien that is at issue in this case.

3The followi ng findings are established in the
adm nistrative record or through party adm ssions and/or are
undi sput ed.
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$4,347,42, for failure to tinely file of $18, 365.70, and for
failure to tinely pay of $16, 733. 19.

On February 10, 2004, respondent issued to petitioner a
Final Notice, Notice of Intent to Levy and Notice of Your R ght
to a Hearing under I RC 6330, with respect to the assessed tax
l[tability for 1999. Petitioner untinely submtted a Form 12153,
Request for a Collection Due Process Hearing, over a year |ater
(dated February 22, 2005) and was given an equival ent hearing.*

In early April 2004° petitioner submtted a Form 656, Ofer
i n Conprom se, whereby he sought to conprom se his 1999 liability
for $8,974.02 on the basis of effective tax adm nistration and
doubt as to liability (OC. Attached to the Form 656 was a
seven- page explanation of petitioner’s position (Form 656
attachnent). On the first page of the Form 656 attachnent
petitioner explained that he was claimng both an effective tax
adm nistration basis and a doubt as to liability basis for his
OC He further explained that the doubt as to liability basis
related solely to the estimated tax addition for 1999, which

petitioner believed had been m scal cul ated because the addition,

“Petitioner sought review of the 2004 levy in the petition
in this case. Those portions of the petition seeking review of
the levy were dism ssed for |ack of jurisdiction.

SPetitioner dated the docunent Apr. 2, 2004, and respondent
stanped it received on Apr. 7, 2004.
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he contended, was due entirely to sales of stock that occurred
during the |l ast week of 1999.

Petitioner explained his effective tax adm nistration ground
in the remaining six pages of the Form 656 attachnent. Therein,
petitioner contended that effective tax adm nistration dictated
acceptance of his O C because his 1999 tax liability was
principally due to large capital gains arising fromthe sale of
stock during the | ast week of 1999 that were largely offset by
| arge capital losses incurred fromstock sales during 2000. The
Form 656 attachnent stated that petitioner calculated his
$8,974.02 O C by conputing the 1999 tax he would owe if his
capital losses (and certain interest expense) after 1999 were
allowed to offset his capital gains for 1999 and he were given a
credit for $3,962.35 of alternative minimumtax as a result of
the exercise in an earlier year of incentive stock options to
acquire the stock sold at a gain in 1999. The Form 656
attachnment also cited as an argunent for acceptance of
petitioner’s OC an incident in 1987 where petitioner’s inability
to understand section 422 had caused himto forfeit an
opportunity to exercise certain very valuable incentive stock
options. Finally, the Form 656 attachnent cited petitioner’s
difficulty in finding enploynment and the fact that the unresolved

1999 tax liability would likely preclude his borrow ng agai nst
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the equity in his house to pay off certain unsecured debt,
necessitating a sale of the house.

On June 2, 2004, one of respondent’s offer exam ners
rejected petitioner’s OC. On June 30, 2004, petitioner
appeal ed the rejection to respondent’s O fice of Appeals. An
Appeal s of ficer (2004 Appeals officer) reviewed petitioner’s AOC
and sustained the offer examner’s rejection (2004 adm nistrative
proceedi ng), advising petitioner in a Novenber 12, 2004, letter
that his O C had been rejected because an anount |arger than his
of fer appeared collectible and that “W have not found that an
exceptional circunmstance exists that allows our acceptance of
your offer.”

On January 20, 2005, respondent issued to petitioner a
Notice of Federal Tax Lien Filing and Your Right to a Hearing
Under | RC 6320 with respect to his 1999 tax liability.?®
Petitioner tinely submtted a Form 12153 dated February 22,

2005.7 In the correspondence between petitioner and the Appeal s
enpl oyee assigned to his hearing request (CDP hearing officer)
petitioner requested that his OC previously rejected by the

Appeal s O fice be reconsidered, and the CDP hearing officer

A notice of lien had been filed with respect to
petitioner’s residence in Hanpton Falls, N H

"The Form 12153 requested a hearing with respect to both the
Jan. 20, 2005, notice of Federal tax lien filing and the Feb. 10,
2004, notice of intent to levy. See text supra at note 4.
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refused. The Appeals Ofice subsequently issued a Notice of

Det erm nati on Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 (notice of determ nation) on Decenber 30, 2005,
determning that the lien should be sustained. Petitioner tinely
petitioned the Court in response to the notice of determ nation,
and the parties subsequently filed notions for sunmmary judgnent.

Di scussi on

“Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials.” Fla. Peach Corp. v.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted if the “pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be
rendered as a matter of law.” Rule 121(a) and (b). Factual
inferences are viewed in a |light nost favorable to the nonnovi ng
party, and the noving party bears the burden of proving that
there is no genuine issue of material fact. Craig v.

Comm ssioner, 119 T.C 252, 260 (2002); Dahlstromv.

Conm ssioner, 85 T.C. 812, 821 (1985); Jacklin v. Conm ssioner,

79 T.C. 340, 344 (1982).
Section 6321 inposes a lien in favor of the United States on
all property and rights to property of a person liable for taxes

(taxpayer) when a demand for the taxes has been nmade and the
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taxpayer fails to pay. The lien arises when an assessnent is
made. Sec. 6322. Cenerally, in order for the lien to be valid
against third parties, the Secretary nust file a notice of lien
wth certain State or local authorities where the taxpayer’s

property is situated. Sec. 6323(a), (f); Lindsay v.

Comm ssioner, T.C Menp. 2001-285, affd. 56 Fed. Appx. 800 (9th

Cir. 2003).

Section 6320 provides that the Secretary shall furnish the
taxpayer with witten notice of the filing of a notice of lien
and of the taxpayer’s right to a hearing concerning the |ien.
Sec. 6320(a)(1l), (3). |If the taxpayer tinely requests a hearing,
the hearing is to be conducted by an officer or enpl oyee of the
Comm ssioner’s Ofice of Appeals who has had no prior invol venent
wWth respect to the unpaid taxes. Sec. 6320(b)(1), (3), (c).

The taxpayer may raise at the hearing “any rel evant issue”
relating to the unpaid tax or the proposed lien, including offers
of collection alternatives such as an offer-in-conprom se. Secs.
6320(c), 6330(c)(2)(A). The taxpayer may al so rai se chall enges
to the existence or anount of the underlying tax liability if he
did not receive any statutory notice of deficiency with respect
to such liability or otherwi se have an opportunity to dispute it.
Sec. 6330(c)(2)(B). However, pursuant to section 6330(c)(4), an
i ssue may not be raised at the hearing if the issue was raised

and considered in a previous admnistrative or judicial
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proceedi ng in which the taxpayer neaningfully participated.
“Section 6330(c)(4) expressly provides that taxpayers, at
coll ection hearings before respondent’s Appeals Ofice, may not
rai se i ssues that were previously raised by taxpayers and
considered in any other admnistrative or judicial proceeding in
whi ch the taxpayers neaningfully participated.” Mgana v.
Conm ssioner, 118 T.C 488, 492 (2002); sec. 301.6320-1(e)(1),

Proced. & Adm n. Regs.; see also Mclntosh v. Conmm ssioner, T.C

Meno. 2003-279; Woten v. Conm ssioner, T.C. Menp. 2003-113.

At the conclusion of the hearing, the Appeal s enpl oyee nust
det erm ne whet her and how to proceed with collection, taking into
account, inter alia, the issues properly raised by the taxpayer.
Sec. 6330(c)(3).

We have jurisdiction to review the Appeals Ofice's
determ nations. Sec. 6330(d). Determnations with respect to
the underlying tax liability are reviewed de novo, whereas
determ nati ons concerning collection matters are reviewed for

abuse of discretion. Seqgo v. Comm ssioner, 114 T.C. 604, 610

(2000); Goza v. Conm ssioner, 114 T.C 176, 181-182 (2000).

In his notion, respondent asserts that the sole issue
petitioner raised during the hearing requested pursuant to
section 6320(a)(3)(B) and (b) (CDP hearing) was whether the prior
rejection of petitioner’s OC by respondent’s Appeals Ofice in

the 2004 adm nistrative proceeding was proper. Petitioner does
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not dispute that assertion in his response to respondent’s
notion. He asserts instead nerely that “appropriate
consi deration” was not given to his OC in the 2004
adm ni strative proceeding. W therefore conclude that the only
i ssue petitioner raised at his CDP hearing that remains before us
is the rejection of his OC as a collection alternative to the
lien.B

In his subm ssions, petitioner argues that the CDP hearing
officer erred in refusing to consider his OC, clains that the
O C had not received appropriate consideration in the 2004
adm ni strative proceedi ng, and advances argunents in support of

the nerits of his OC.  Respondent contends that petitioner’s OC

8As noted, petitioner’s OC as originally submtted to the
of fer exam ner and reviewed by the Appeals Ofice included a
claimthat there was doubt as to liability with respect to the
estimated tax addition for 1999. Gven this doubt as to
liability claimin the OC, petitioner’s attenpt to renew
consideration of the O C at his CDP hearing could be construed as
a challenge to a portion of the underlying tax liability for
1999. However, petitioner was precluded fromchall enging the
underlying tax liability at his CDP hearing pursuant to sec.
6330(c)(2)(B), which precludes such a chall enge where the person
subject to collection action has had “an opportunity to dispute
such tax liability.” Sec. 6330(c)(2)(B). The offer of a hearing
pursuant to sec. 6330, which petitioner received in connection
with the notice of intent to levy nmailed to himon Feb. 10, 2004,
constituted “an opportunity to dispute” his underlying tax
liability for 1999 within the nmeani ng of sec. 6330(c)(2)(B). See
Bell v. Conmm ssioner, 126 T.C 356, 358 (2006); MCollin v.
Comm ssioner, T.C Meno. 2010-93; Nelson v. Conm ssioner, T.C
Meno. 2009-108; Mller v. Conm ssioner, T.C Meno. 2007-35. He
was therefore precluded pursuant to sec. 6330(c)(2)(B) from
di sputing the underlying tax liability for 1999 at his CDP
hearing held with respect to the notice of Federal tax lien
filing.
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had been previously considered and rejected by the Appeals Ofice
in the 2004 adm ni strative proceedi ng and, consequently, pursuant
to section 6330(c)(4) could not be raised at the CDP hearing.

Section 6330(c)(4), as applicable to petitioner’s hearing
request,® provi ded! as foll ows:

SEC. 6330(c). Matters Considered at Hearing.--In
the case of any hearing conducted under this section--

* * * * * * *

(4) Certain issues precluded.--An issue
may not be raised at the hearing if--

(A) the issue was raised and considered at a
previ ous hearing under section 6320 or in any
ot her previous adm nistrative or judicial
proceedi ng; and
(B) the person seeking to raise the issue
partici pated nmeaningfully in such hearing or
pr oceedi ng.
Consequently, the propriety of the CDP hearing officer’s refusal
to consider the O C depends upon whether the OC was “rai sed and
considered at a * * * previous admnistrative * * * proceedi ng”
and whet her petitioner “participated neaningfully” in the

previ ous proceedi ng.

°Sec. 6330(c)(4) applies to hearings concerning liens held
pursuant to sec. 6320. Sec. 6320(c).

10Sec. 6330(c)(4) was anended in the Tax Relief and Health
Care Act of 2006, Pub. L. 109-432, div. A, sec. 407(b)(2), 120
Stat. 2961, so that subpars. (A) and (B) were redesignated cls.
(i) and (ii) of subpar. (A).
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There can be no dispute that petitioner’s OC was “raised”
in the 2004 adm nistrative proceeding. It was the sole subject
of the 2004 adm nistrative proceedi ng; the 2004 Appeal s officer
reviewed the offer examner’s rejection of the O C and sustai ned
it. Nor can it be disputed that the O C for which petitioner
contended in his CDP hearing was the sane collection alternative
considered in the 2004 adm nistrative proceeding. Petitioner
attached to his CDP hearing request the sanme six pages of the
Form 656 attachnment, containing the explanation of his offer
based on effective tax adm nistration, that he had attached to
the Form 656 he submtted in the 2004 adm nistrative
proceeding.* Finally, the 2004 adm nistrative proceedi ng was
i ndi sputably an “admnistrative * * * proceeding” wthin the

meani ng of section 6330(c)(4); the 2004 Appeals officer’s review

1Respondent contends that the Form 656 and t he Form 656
attachnment are not part of the admnistrative record in this case
because the CDP hearing officer did not review the docunents. W
di sagree. Even assum ng the Form 656 and the Form 656 attachnent
were not reviewed by the CDP hearing officer, they were
nonet hel ess a part of petitioner’s admnistrative file and were
therefore available for her review. Mreover, petitioner
submtted six of the seven pages of the Form 656 attachnent
(1 abel ed as such, covering petitioner’s explanation of the
effective tax admnistration grounds for his O C) as an
attachnment to his Form 12153. The CDP hearing officer
undi sputably reviewed the Form 12153 and its attachnent.
Consequently, the Form 656 and the Form 656 attachnment are part
of the adm nistrative record. See Thonpson v. U S. Dept. of
Labor, 885 F.2d 551, 553-556 (9th Gr. 1989). The sane is true
concerning the 2004 Appeals officer’s Nov. 12, 2004, letter,
cited in our findings.
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of the rejection of petitioner’s OC was perforned in accordance
with section 7122(d).*?

Whet her petitioner’s OC was “considered” in the 2004
adm ni strative proceeding requires a closer |ook for purposes of
summary judgnent. Petitioner contends in his objection to
respondent’s notion that his O C did not receive “appropriate”
consideration, that the offer examner rejected it solely on the
basis of ability to pay, and that the 2004 Appeals officer who
reviewed the rejection and sustained it “shortshrifted me and
refused to make an appropriate effort to | earn about ny
situation.”

In connection with petitioner’s CDP hearing, the CDP hearing
of ficer took the position that further consideration of
petitioner’s OC was foreclosed by virtue of the 2004
adm ni strative proceeding. Inplicit in this position was the CDP
hearing officer’s conclusion that petitioner’s O C had been
“considered” in the 2004 adm ni strative proceeding for purposes
of section 6330(c)(4). The basis for the CDP hearing officer’s
conclusion is reflected in her notes, recorded in the Appeals
case activity records for the CDP hearing, which state that she
reviewed the entries in the Appeals case activity records and the

Appeal s case nmeno (2004 Appeals case nenp) prepared by the 2004

125ec. 7122(d) was redesignated sec. 7122(e) in the Tax
| ncrease Prevention and Reconciliation Act of 2005, Pub. L. 109-
222, sec. 509(a), 120 Stat. 362 (2006).
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Appeal s officer. The CDP hearing officer’s notes contain a | evel
of detail with respect of the content of the 2004 Appeal s case
meno--the nature of petitioner’s AOC, the nanme of the 2004
Appeal s officer, and the Internal Revenue Manual (I RM provision
upon which the rejection was based, IRMpt. 5.8.11.2.2(3) (Muy
15, 2004)--whi ch persuades us that there is no genuine issue of
mat eri al fact concerning whether the CDP hearing officer reviewed
the record of the 2004 adm ni strative proceeding in reaching the
conclusion that petitioner’s O C had been “considered” in that
proceedi ng. Mreover, the CDP hearing officer had before her
petitioner’s witten description of the OC that he had submtted
in the 2004 adm ni strative proceeding. Thus, the CDP hearing
of ficer could conpare petitioner’s submtted grounds for the OC
wi th the 2004 Appeals case nmeno in reaching her determ nation
that the O C had been “considered” in the 2004 adm nistrative
proceedi ng. Qur own exam nation of the Form 656 attachnent and
of the 2004 Appeal s case neno analyzing it persuades us that the
CDP hearing officer’s determ nation that petitioner’s O C had
been “considered” in the 2004 adm ni strative proceedi ng was
proper .

Petitioner contends that the 2004 Appeals officer’s
consideration of his OC in the 2004 adm nistrative proceedi ng
was i nadequate--that the 2004 Appeals officer did not nake the

“appropriate effort” to understand his situation and, in essence,
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did not grasp his argunents based on effective tax

adm ni stration. However, as discussed below, a conparison of two
docunents in the adm nistrative record--the Form 656 attachnent
and the 2004 Appeals case neno--is sufficient to convince us that
there is no genuine issue of material fact and that respondent is
entitled to a decision in his favor as a matter of |aw on the

i ssue of whether petitioner’s OC was “considered” in a previous
adm ni strative proceeding within the neaning of section

6330(c) (4).

In the Form 656 attachnent, petitioner explained that his
grounds for seeking an offer-in-conprom se based on effective tax
adm nistration were the lack of “proportionality” in his tax
l[tability arising fromthe fact that he had realized | arge
capital gains in 1999 as a result of sales of stock of a high
t echnol ogy conpany that occurred during the | ast week of that
year, while in 2000 he had incurred |large capital |osses as a
result of stock sales of conpanies in the sanme sector. But for
the fact that his capital gains and | osses straddl ed taxable
years, petitioner contended, he would have been able to offset
the gains with the losses, with the result that his 1999 capital
gains would not have resulted in any significant inconme tax
l[tability. Petitioner further suggested that the unfairness of
his circunstances was exacerbated by the fact that the settlenent

dates for many of the |ate-1999 stock sales occurred in 2000. As
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an additional circunstance of unfairness, petitioner cited the
fact that the stock he sold at a gain in 1999 had been acquired
t hrough the exercise of incentive stock options in an earlier
unspecified year and that he had incurred and paid alternative
m nimumtax (AMI) of $3,962.35 as a result of the exercise of the
incentive stock options. In petitioner’s view, the fact that he
also incurred a capital gains tax liability under the regul ar tax
upon the sale of the stock in 1999 constituted double taxation.

The Form 656 attachnent further stated that petitioner had
cal cul ated his $8,974.02 offer by conputing the 1999 incone tax
he would owe if his 2000 capital |osses (and certain interest
expense incurred after 1999) were allowed to offset his capital
gains for 1999 and he were given a credit against the 1999
liability for the $3,962.35 in AMI paid when he acquired the
stock pursuant to incentive stock options. |In addition, the Form
656 attachnment cited as an argunment for acceptance of
petitioner’s OC his contention that he had been “burned” in 1987
by the operation of section 422 when he sought to exercise
i ncentive stock options upon his departure froma conpany at that
time. |In petitioner’s view, the conplexities of section 422,
whi ch he could not understand, had resulted in the conpany’s
refusal to allow himto exercise the nost val uable of the options
he held, and in his circunstances he was unable to effectively

cont end ot herw se.
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The Form 656 attachnment al so di scussed petitioner’s
conpliance history, maintaining that there were mtigating
circunstances for his failure to tinely file for 1999 and t hat
his failure to tinely file for 2000 through 2002 was excusabl e
because he had overpaid his taxes for those years. Finally, the
Form 656 attachnment cited petitioner’s precarious financial
condition arising fromhis difficulty in finding enploynent and
the fact that the unresolved 1999 tax liability would probably
preclude his borrowi ng against the equity in his house to pay off
certain unspecified unsecured debt, necessitating a sale of the
house.

In the Internal Revenue Service Restructuring and Reform Act
of 1998, Pub. L. 105-206, sec. 3462(a), 112 Stat. 764, Congress
added section 7122(c), directing the Secretary to “prescribe
guidelines for officers and enpl oyees of the Internal Revenue
Service to determ ne whether an offer-in-conprom se is adequate
and shoul d be accepted to resolve a dispute.” The legislative
hi story indicates that Congress intended that the guidelines
provi de for conprom ses of incone tax liabilities on the basis of
factors other than doubt as to liability or collectibility, such
as conprom ses to “pronote effective tax admnistration.” H
Conf. Rept. 105-599, at 289 (1998), 1998-3 C.B. 747, 1043.

Regul ati ons adopted pursuant to section 7122 set forth

gui delines for evaluating offers-in-conpromse to pronote
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effective tax admnistration (ETA offers). Under section
301.7122-1(b)(3)(i), Proced. & Adm n. Regs., ETA offers may be
accepted where collection in full could be achieved but woul d
cause econom c¢ hardshi p, or, under section 301.7122-1(b)(3)(il1),
Proced. & Adm n. Regs., even where collection in full could be
achi eved wi t hout econom c¢ hardshi p:
the RS nmay conprom se to pronote effective tax
adm ni strati on where conpelling public policy or equity
considerations identified by the taxpayer provide a
sufficient basis for conpromsing the liability. Conprom se
Wil be justified only where, due to exceptional
ci rcunstances, collection of the full liability would
underm ne public confidence that the tax |aws are being
admnistered in a fair and equitable manner. A taxpayer
proposi ng conprom se under this paragraph (b)(3)(ii) wll be
expected to denonstrate circunstances that justify
conprom se even though a simlarly situated taxpayer may
have paid his liability in full
The regul ations cite as exanpl es of appropriate circunstances for
accepting a “non-hardshi p” ETA offer a taxpayer whose nedica
condition rendered hi munable to manage any of his financial
affairs for many years who seeks to conprom se his liability when
the nedical disability ends, or a taxpayer who incurs a tax
liability as a result of erroneous advice received fromthe |IRS.
Sec. 301.7122-1(c)(3)(iv), Proced. & Adm n. Regs. Even in the
foregoing circunstances, the regul ations provide that acceptance

of a conpromse is within the Secretary’ s discretion. 1d.
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Addi tional detailed instructions concerning acceptance of
nonhar dship ETA offers are contained in the |RM 3

5.8.11.2.2 (05-15-2004)
Public Policy or Equity G ounds

1. \Were there is no Doubt as to Liability (DATL), no
Doubt as to Collectibility (DATC), and the
liability could be collected in full wthout
causi ng econom ¢ hardship, the Service may
conprom se to pronote Effective Tax Adm ni stration
(ETA) where conpelling public policy or equity
considerations identified by the taxpayer provide
a sufficient basis for accepting |l ess than ful
paynment. Conprom se is authorized on this basis
only where, due to exceptional circunstances,
collection in full would underm ne public
confidence that the tax |laws are being
admnistered in a fair and equitabl e manner.
Because the Service assunes that Congress inposes
tax liabilities only where it determnes it is
fair to do so, conprom se on these grounds wll be
rare.

2. The Service recogni zes that conpronm se on
these grounds will often raise the issue of

di sparate treatnent of taxpayers who can pay

in full and whose liabilities arose under
substantially simlar circunstances. Taxpayers
seeki ng conprom se on this basis bear the burden of
denonstrating circunstances that are conpelling
enough to justify conprom se notwi thstanding this

i nherent inequity.

3. Conprom se on public policy or equity grounds
is not authorized based solely on a

taxpayer’s belief that a provision of the tax
law is itself unfair. \Wlere a taxpayer is
clearly liable for taxes, penalties, or

interest due to operation of law, a finding

that the law is unfair would underm ne the

3The | RM provi sions set out above are fromthe version
appl i cable as of May 15, 2004, covering the period when the
Appeal s officer determ ned that rejection of petitioner’s AQC
shoul d be sust ai ned.
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will of Congress in inmposing liability under
t hose circunstances.

Exanpl es provided in the | RM of instances where conprom ses
sought on grounds of inequity would not pronote effective tax
adm ni stration and should be rejected include a taxpayer’s claim
that a tax liability resulting from di scharge of indebtedness
rather than fromwages is inequitable, or the claimof a
taxpayer-partner that his tax liability arising froma TEFRA
partnershi p-1evel proceeding is unfair because it is due to the
actions of the tax matters partner. |d.

The 2004 Appeal s case neno states as follows with respect to
petitioner’s conpliance history:

The taxpayer did not file income tax returns for 1999

t hrough 2002 until after he received an SFR [substitute for

return] statutory notice of deficiency on the 1999 period on

4-16-03; he subsequently filed returns for all 4 periods on

6- 16-03. The 2000 through 2002 returns, which reflected

over paynents, were processed prior to the posting of the

1999 bal ance due assessnent * * *
We conclude that there is no genuine issue of material fact
concerni ng whet her petitioner’s conpliance history as raised in

the Form 656 attachnent was considered in the 2004 adm nistrative

pr oceedi ng.

Y“Mor eover, the 2004 Appeals case nmenpo did not cite
petitioner’s nonconpliance as a factor in sustaining the
rejection of his OC  See sec. 301.7122-1(c)(3)(ii), Proced. &
Adm n. Regs.
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The 2004 Appeal s case neno states as follows with respect to
econom ¢ har dshi p:

The taxpayer is 45 years old and single, with no dependents.
He is a conputer software engi neer; he indicated that he was
unenpl oyed at the tinme he conpleted the Collection

I nformation Statenent, but during the appeals conference he
stated that he was doing free-lance consulting work which
was generating incone.

* * * * * * *

The COC [Centralized Ofer in Conprom se] Exam ner did not
verify the taxpayer’s financial information, but conpleted a
“Ful | Pay Worksheet” based on the taxpayer’s own figures
fromhis CIS [Collection Information Statenment]. This

i ndi cated that the taxpayer had NRE [net realizable equity]
of $208,486. This consisted of $149,520 NRE in real
property; $45,778 in brokerage and investnment accounts; and
$13,188 in vehicle equity (2 vehicles).

* * * * * * *

As for the econom c hardship factors, the taxpayer really
rai ses nothing nore than his assertion that if the tax is
not conprom sed, he will be forced to sell his house in
order to pay his nother back the $56, 000 that he borrowed
fromher. Both the COC Exam ner and | explained to the

t axpayer that inmm nent seizure of his house was not

contenpl ated, and the CO C Exam ner suggested that while the
t axpayer was unenpl oyed, the liability could be reported as
currently not collectible, after the filing of a notice of
federal tax lien. * * * But there is no reason that the
unsecured | oan fromthe taxpayer’s nother shoul d be
considered as having a priority over the tax liability for
purposes of an O C analysis. The taxpayer is also
relatively young, has no children, and has no health

probl ens--all factors generally considered in determining if
econom ¢ hardship criteria have been net.

We conclude there is no genuine issue of material fact concerning
whet her petitioner’s economi ¢ hardship as raised in the Form 656

attachnment was considered in the 2004 adm ni strative proceedi ng.
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The 2004 Appeal s case neno states as follows with respect to
the Form 656 attachnent’s expl anation of petitioner’s reasons
that his O C based on effective tax adm ni stration should be
accept ed:

As for the equity considerations, the taxpayer clains only

that it is not fair that he can’t use his stock |osses in

|ater years to imediately and fully offset the gains he
experienced in 1999, and he conplains that IRC 8422 is
difficult to understand. Per IRM5.8.11.2.2(3), conprom se
on public policy or equity grounds is not authorized based
solely on a taxpayer’s belief that a provision of the tax
law is itself unfair. Wlere a taxpayer is clearly liable

for taxes, penalties, or interest due to operation of |law, a

finding that the law is unfair would undermne the wll of

Congress in inmposing liability under those circunstances.
The 2004 Appeal s case nmeno denonstrates that the 2004 Appeal s
of ficer was aware of petitioner’s argunent in the Form 656
attachnment that his inability to offset 1999 capital gains with
2000 capital | osses should constitute effective tax
adm ni stration grounds for conpromsing his liability. The
Appeal s officer did not accept the argunent, but her failure to
do so in these circunstances does not show that she failed to
adequately consider it. Instead, her decision to reject such a
ground reflects a straightforward application of |IRMpt.
5.8.11.2.2(3), to the effect that a nonhardship effective tax
adm ni stration conpromse is not authorized where it is based
solely on the taxpayer’s claimthat the tax lawitself is unfair,

as conprom se of the tax in such circunstances would thwart the

wi |l of Congress. Congress first enacted a capital |oss
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carryforward for individuals in 1938, see Revenue Act of 1938,

ch. 289, sec. 117(e), 52 Stat. 502, but Congress has not
provided for a capital |oss carryback, the principal unfairness
identified by petitioner as grounds for an effective tax

adm ni stration conprom se. See secs. 1212(b), 172(d)(2)(A); see

also Merlo v. Conm ssioner, 126 T.C 205 (2006), affd. 492 F.3d

618 (5th Cr. 2007). W conclude that there is no genuine issue
of material fact and that respondent is entitled to summary

j udgnment on the issue of whether petitioner’s capital |oss
carryback argunent was “considered” in a previous admnistrative
proceeding within the meani ng of section 6330(c)(4).

The sanme considerations apply with respect to petitioner’s
contentions that section 422 is too conplex. In the Form 656
attachnment, petitioner cited in support of his OC a 1987
i nci dent where he contends that his inability to understand
section 422 rendered himunable to negotiate effectively with a
former enployer who would not allow himto exercise the nost
val uabl e of certain incentive stock options he had been granted
pursuant to that enploynent. The Appeals case nmeno’s reference
to petitioner’s conplaint that section 422 is difficult to
under st and denonstrates that the 2004 Appeals officer was aware

of petitioner’s section 422 argunent. Her refusal to treat the

The capital loss carryforward provision for individuals is
currently codified as sec. 1212(b).
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argunent as grounds for an effective tax adm nistration
conprom se does not support any inference that she failed to
consider it; rather, her treatnent reflects a straightforward
application of IRMpt. 5.8.11.2.2(3). Mreover, the 1987
i ncentive stock options incident did not result in the 1999
inconme tax liability for which petitioner was seeking conprom se.
We conclude that there is no genuine issue of material fact and
that respondent is entitled to summary judgnment on the issue of
whet her petitioner’s section 422 conplexity argunent was
“considered” in a previous admnistrative proceeding within the
meani ng of section 6330(c)(4).

The Appeal s case nenp does not nention the argunent in the
Form 656 attachnent concerning the settl enent dates of
petitioner’s 1999 stock sales; i.e., petitioner’s contention that
the unfairness of his inability to offset his 1999 capital gains
with his 2000 capital |losses is exacerbated by the fact that the
settlenment dates for his 1999 stock sales occurred in 2000.
View ng the silence of the Appeals case nmeno in the |ight nost
favorable to petitioner, we draw the inference that the Appeals
officer failed to consider the settlenent date argunment. But any
failure of the Appeals officer or, subsequently, the CDP hearing

of ficer,® to consider the settlenment date argunment was harnl ess

®\\¢ assune arguendo for purposes of deciding respondent’s
nmotion that if the settlenent date argunent was not considered at
(continued. . .)
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error. The Internal Revenue Service's use of the trade date,
rather than the settlenent date, as the date of a stock sale for
Federal incone tax purposes foll ows expressed congressional
intent. See Rev. Rul. 93-84, 1993-2 C. B. 225 (citing S. Rept.
99-313, at 131 (1986), 1986-3 C.B. (Vol. 3) 1, 131, and H Conf.
Rept. 99-841 (Vol. I11), at I1-297 (1986), 1986-3 C.B. (Vol. 4) 1,
297). Thus, any claimby petitioner that the use of his 1999
trade dates rather than his 2000 settlement dates created
unfairness justifying an effective tax adm nistrati on conprom se
woul d also clearly run afoul of IRMpt. 5.8.11.2.2(3). Since the
settl enment date argunent would not have provided any basis for an
effective tax adm nistration conprom se, any failure to consider
the argunent in the 2004 adm nistrative proceeding or in the CDP
heari ng woul d not have affected the outconme of either and is not
a bar to summary judgnent.

Finally, the Appeals case nmeno did not reference
petitioner’s AMI argunent to the effect that a portion of his
effective tax adm nistration conprom se should be based on his
having earlier paid AMI when he exercised incentive stock options
to acquire the stock whose sale in 1999 generated the tax

l[iability petitioner sought to conprom se. Petitioner considered

18(, .. conti nued)
the 2004 adm nistrative proceeding, it would have been preserved
for consideration at petitioner’s CDP hearing with respect to the
lien.
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the earlier AMI liability and the subsequent capital gains tax
l[tability arising fromthe sane stock to constitute unfair double
taxation that should support effective tax adm nistration relief
under section 7122. As with petitioner’s settlenent date
argunment, we draw the inference nost favorable to petitioner that
the Appeal s case nenp’s silence regarding petitioner’s AMI
argunent indicates that the Appeals officer failed to consider
it.

However, we have previously considered and rejected the
claimthat the tax liability arising fromthe treatnent of
i ncentive stock options under the AMI regi ne should be elim nated
on fairness grounds through an effective tax adm nistration
conprom se of the liability pursuant to section 7122. See Speltz

v. Comm ssioner, 124 T.C. 165 (2005), affd. 454 F.3d 782 (8th

Cir. 2006). 1In Speltz, the taxpayers, |like petitioner, argued
that an Appeals officer had “*failed to properly consider’”, and
had abused his discretion in rejecting, their ETA offer prem sed
on the “*unintended and unfair’” tax liability caused by the

treatnent of incentive stock options under the AMI.* |[d. at

Y"The taxpayers in Speltz v. Comm ssioner, 124 T.C. 165
(2005), affd. 454 F.3d 782 (8th G r. 2006), had incurred a
substantial AMI liability upon the exercise of incentive stock
options, only to have the acquired stock decline precipitously in
val ue before it was sold. |In contrast, petitioner incurred a
nodest AMT liability when he exercised incentive stock options,
and he then sold the acquired stock in 1999 at a substanti al
gai n.
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175. Concluding that a conprom se of the liability pursuant to
section 7122 was not appropriate, we observed:

Accepting petitioners’ position would result in

nullification of a portion of the statutory schene [for the

taxation of incentive stock options] by adm nistrative or
judicial action. W cannot conclude that section 7122 gives
the Court a license to nake adjustnents to conplex tax | aws
on a case-by-case basis. * * * Mireover, we cannot concl ude
that it is an abuse of discretion for the Appeals officer to
decline to do so. |In this case, we conclude that the

Appeal s officer correctly applied the provisions of the

regul ati ons and of the Internal Revenue Manual, specifically

t hose portions cautioning against granting relief based on

i nequity where to do so woul d underm ne congressi onal

intent. [ld. at 178-179.]

Because petitioner’s AMI argunent woul d not have constituted
proper grounds for acceptance of an ETA offer, any failure by the
2004 Appeals officer or, subsequently, the CDP hearing officer,
to consider it was harm ess error. Since petitioner’s AMI
argunent woul d not have provided any basis for an effective tax
adm ni stration conprom se, any failure to consider the argunent
in the 2004 adm nistrative proceeding or in the CDP hearing would
not have affected the outcone of either and is not a bar to
summary judgnent.

The Appeal s case neno denonstrates that the 2004 Appeal s
of fi cer considered petitioner’s conpliance history and econom c
hardship issues raised in the Form 656 attachnment and concl uded
that petitioner had not shown econom c hardship (and did not
treat his conpliance history as an adverse factor). The Appeal s

case neno further denonstrates that the 2004 Appeal s officer
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considered the capital |oss carryback and section 422 argunents
raised in the Form 656 attachnent as grounds for petitioner’s
O C, and rejected them as i nadequate grounds for a nonhardship
effective tax adm nistration conprom se, pursuant to | RM pt.
5.8.11.2.2(3). As for petitioner’s remaining argunents in the
Form 656 attachnent, even if it is assuned that the 2004 Appeals
officer did not consider petitioner’s settlenment date or AMI
argunents, these argunents are so clearly precluded by I RM pt.
5.8.11.2.2(3) as grounds for an ETA offer that any failure to
consider themwas harml ess error. After a careful review of
petitioner’s explanation of his OC in the Form 656 attachnent,
we find that he advanced no ot her argunents.

Petitioner’s principal grievance concerns his inability to
carry back a capital loss from 2000 to offset a capital gain for
1999. Allowing himto do so would nullify the statutory schenme
for capital |osses that has been in place for over 70 years.

G ven the now wi dely recogni zed performance of high technol ogy
stocks over 1999 and 2000, there is every reason to believe that
petitioner’s experience was not an isolated one. Ganting
petitioner an effective tax adm nistrati on conprom se of his
liabilities on this ground would give himdisparate treatnent as
conpared to simlarly situated taxpayers w thout a conpelling
justification, in contravention of the guidance in the

regul ations and the IRM See sec. 301.7122-1(b)(3)(ii), Proced.
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& Admn. Regs.; IRMpt. 5.8.11.2.2(2). The sanme can be said for
petitioner’s grievances wth respect to the treatnent of
i ncentive stock options under the AMI reginme, the conplexity of
section 422 generally, and the use of trade rather than
settlenment dates for establishing the timng of a capital gain or
| oss. Each represents a claimthat a provision of the tax lawis
unfair. The 2004 Appeals officer’s rejection of petitioner’s
grounds for an effective tax adm nistration conprom se does not
denonstrate a | ack of “consideration” of the issue; her decision
reflects adherence to the regulations and IRM See Speltz v.

Comm ssi oner, supra at 178-179. W accordingly concl ude that

respondent is entitled to sunmary judgnment on the issue of
whet her the O C petitioner sought to raise in his CDP hearing was
“considered” in a previous admnistrative proceeding within the
meani ng of section 6330(c)(4)(A).

The remai ning issue is whether petitioner “participated
meani ngfully” in the previous adm nistrative proceeding within
t he meani ng of section 6330(c)(4)(B). Petitioner contends in his
objection to respondent’s notion that the 2004 Appeal s officer
“hung up the phone on ne as | pleaded for a hearing”. The
officer’s entries in the Appeals case activity records confirm
that she hung up on petitioner, though her entries reflect that
she did so after petitioner insisted on going over his Form 656

attachnment line by |ine and she had advised himthat all relevant
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i ssues had been di scussed, in her view. W do not resolve the
participants’ versions of these events for purposes of summary
judgnent. Instead, petitioner’s subm ssion of the detail ed Form
656 attachnment, which is undi sputed, and the 2004 Appeal s case
meno, which establishes that the 2004 Appeals officer reviewed
the Form 656 attachnent, are sufficient standing alone to
denonstrate that petitioner “participated nmeaningfully” in the
2004 adm ni strative proceeding within the nmeaning of section
6330(c)(4)(B). Respondent is entitled to summary judgnent in his
favor on that issue.

Since we conclude that respondent is entitled to sunmary
judgnent in his favor on the issues of whether the O C that
petitioner sought to raise at his CDP hearing had been “raised”
and “considered” at a previous adm nistrative proceeding in which
petitioner “participated neaningfully” wthin the nmeaning of
section 6330(c)(4), it follows that respondent is entitled to
summary judgnent in his favor on the issue of whether the CDP
hearing officer’s refusal, pursuant to section 6330(c)(4), to
consider petitioner’s OC at his CDP hearing was proper. As the
rejection of his OC was the sole issue petitioner raised at his
CDP hearing, it further follows that respondent is entitled to
judgnent as a matter of law that the lien at issue in this case

may be mai nt ai ned.



To reflect the foregoing,

An appropriate order and

decision will be entered.




